
BOROUGH OF TELFORD & WREKIN
- and -

(OWNER)
-and-

(MORTGAGEE)
---------------------------

A G R E E M E N T

---------------------------

under the

Town & Country Planning Act 1990

relating to (INSERT SITE DESCRIPTION)
Telford, Shropshire, 

T H I S  D E E D  O F  A G R E E M E N T is made the           day of                                                 Two Thousand and Thirteen  

B E T W E E N  
(1)  BOROUGH OF TELFORD & WREKIN ("the Council") of Darby House, Lawn Central, Telford TF3 4JA 
(2) (“the Owner”)  details needed whose registered office is at 
(3) ( “the Mortgagee”) details if appropriate 
INTERPRETATION
(1) In this Agreement the following words and expressions shall unless the context otherwise requires have the following meanings:-

Words and Expressions

Meanings
“Commencement of 
the commencement of development by
Development”

the carrying out of a Material Operation and “Commence Development” shall be construed accordingly
"the Development"

the development referred to in the Planning Application and described in the First Schedule
"the Development Land"
the land within the area shown edged red on Plan 1
“Dwelling”


a unit of accommodation constructed as part of the Development for use as a dwelling 
"the 1990 Act"

the Town and Country Planning Act 1990 as amended and shall include any statute amending consolidating or replacing it for the time being in force
"Material Operation"

any material operation on the Development Land comprised in the Development within the meaning of Section 56 of the 1990 Act other than (for the purposes of this Deed and for no other purpose) operations consisting of site clearance, archaeological investigations, investigations for the purpose of assessing ground conditions, diversion and laying of services, erection of any temporary means of enclosure, temporary display of site notices or advertisements, demolition work and remedial work in respect of any contamination or other adverse ground conditions
“Occupation”
and “Occupy”
occupation for the purposes permitted by the Planning Permission but not including occupation by personnel engaged in construction, fitting out or decoration or occupation for marketing or display or occupation in relation to security operations and Occupied shall be construed accordingly
“Phase”


a phase of the Development 
“Phasing Plan “                             the phasing plan to be approved by the Council pursuant to condition ....... of the Planning Permission `  

"Plan 1"


the plan attached hereto and marked “Plan 1”
"the Planning Application"
the application for planning permission reference number TWC/planning reference (insert link to planning website )
"the Planning Obligations"
the planning obligations contained in the Second, Third and Fourth Schedules to this Agreement 
"the Planning Permission"
the planning permission with relevant conditions  to be granted pursuant to the Planning Application
“Index”


the Retail Index (all items) Index or if such Indices is not available its replacement or such other suitable indices
“ Education Contribution “            the sum of     insert figure  to be paid by the Owner to the Council 
as a contribution towards education facilities within the vicinity of the Development Land 

“On Site Public Art Contribution”  the sum of     insert figure  to be paid by the Owner to the Council 
as a contribution towards Public Art  within the vicinity of the Development Land

“ Highways Contribution “             the sum of insert figure to be paid by the Owner to the Council as a contribution towards  Highways Works within the vicinity of the  Development Land 

Highways Works                             insert details of work if known  

Play and Recreation 

Contribution”


the sum of £insert figure    towards the provision, maintenance or enhancement of play equipment or recreation facilities within the vicinity of the Development Land 
“Monitoring Contribution “            a sum equivalent to 5% of the total financial contributions payable under this Agreement to be used by the Council at its discretion but only in relation to its costs incurred in administering , monitoring , reviewing and implementing the relevant obligations 
“Open Space Commuted Sum”





means the total annual cost of maintaining the Public Open Space
multiplied by 15 where the annual cost of maintaining the Public Open Space shall be calculated by reference to the Standard Adoption Costing Form (substantially in the form attached to this Agreement at Appendix 1) to be completed and provided by the Council to the Owner upon approval of the relevant reserved matters of detailed planning permission in a sum to be agreed between the Owner and the Council

                                                      (alternatively it may be possible to  include the actual  t Commuted Sum if sufficient information is available )
 “Public Open Space





means informal and formal open space 




for use by the general public which shall be provided on the Development Land as described in the plan to be provided in accordance with the conditions of the Planning Permission

“Public Open Space 
Specification


means a specification prepared by the Owner at their own cost for the size location and all other relevant details necessary for the provision of the Public Open Space on the Development Land as described in the plan to be provided in accordance with the conditions  of the Planning Permission and including a  1 year maintenance establishment period 
“Public Open Space 

Management Plan”






means a scheme provided by the Owner which sets out the details for long term maintenance(including financial arrangements)  of the Open Space in accordance with the schemes, details and plans approved under conditions  of the Planning Permission

“Incidental Public Open Space

 Commuted Sum” 

means the total annual cost of maintaining the Incidental Public Open Space multiplied by 15 where the annual cost of maintaining the incidental Public Open Space shall be calculated by reference to the Standard Adoption Costing Form (substantially in the form attached to this Agreement at Appendix 1) to be completed and provided by the Council to the Owner upon approval of the relevant reserved matters of detailed planning permission in a sum to be agreed between the Owner and the Council( may be alternative clasue if sum can be fixed now )
 “Incidental Public Open Space”
means small areas informal open space/landscaping  for use by the general public or as a visual amenity which shall be provided on the Development Land as described in the plan and not part of the Public Open Space to be provided in accordance with the conditions of the Planning Permission

“Incidental Public Open Space

Specification”

means a specification prepared by the Owner  at their own cost for the size location and all other relevant details necessary for the provision of the Incidental Public Open Space on the Development Land as described in the plan to be provided in accordance with the conditions  of the Planning Permission and including  a 1 year maintenance establishment period 
“Incidental Public Open Space  

Management Plan”

means a scheme provided by the Owner which sets out the details for long term maintenance(including financial arrangements)  of the Incidental Open Space in accordance with the schemes, details and plans approved under relevant conditions  of the Planning Permission
“SUDS”
means a sustainable urban drainage scheme integrated within the Public Open Space  incorporating such measures as the Council considers appropriate having regard to site conditions and requirements of statutory undertakers in accordance with the schemes, details and plans approved under condition ?????? of the Planning Permission
“SUDS Management Plan”
means a scheme provided by the Owner which sets out the details for long term maintenance of the SUDS in accordance with the schemes, details and plans approved under condition ??????? of the Planning Permission.
“SUDS Commuted Sum “             means the total annual cost of maintaining the SUDS multiplied by 50 where the annual cost of maintaining the SUDS shall be calculated by reference to the Costing Form (substantially in the form attached to this Agreement at Appendix 2) to be completed and provided by the Council to the Owner prior to Commencement of Development (as agreed by the Owner)

NEAP”


means a Neighbourhood Equipped Area for Play consisting of (i) an equipped play area principally for children aged 8-12 and (ii) a ball court within the vicinity of the Development (iii)for wheeled sport 

“NEAP Commuted Sum”
means the total annual cost of maintaining the NEAP multiplied by insert figure where the annual cost of maintaining the NEAP shall be calculated by reference to the Standard Adoption Costing Form (substantially in the form attached to this Agreement at Appendix 1) as set out in a written notice from the Council (as agreed by the Owner)

“NEAP Specification”
means a specification prepared by the Owner at their own cost for the size, location and all other relevant details necessary for the provision of the NEAP on the Development Land and if to be adopted by the Council to an agreed adoptable standard acceptable  to  the Council 
“LEAP”                                           means a fenced equipped area for play within the vicinity  of the Development (but excluding any open space around the LEAP ) 
“LEAP Commuted Sum” 
means the total annual cost of maintaining the LEAP multiplied by insert figure where the annual cost of maintaining the LEAP shall be calculated by reference to the Standard Adoption Costing Form (substantially in the form attached to this Agreement at Appendix 1) as set out in a written notice from the Council (as agreed by the Owner)

“LEAP Specification”
means a specification prepared by the Owner at their own cost for the size, location and all other relevant details necessary for the provision of the LEAP on the Development Landand  if to be adopted by the Council to an agreed adoptable standard acceptable to the Council 
(2) Words in this Agreement importing the singular meaning shall where the context so admits include the plural meaning and vice versa

(3) Words in this Agreement of the masculine gender shall include the feminine and neuter genders and vice versa and words denoting natural persons shall include corporations and vice versa

(4) References in this Agreement to any statutes or statutory instruments shall include and refer to any statute or statutory instrument amending consolidating or replacing them respectively from time to time and for the time being in force

(5) Covenants made hereunder

(i) if made by more than one person are made jointly and severally and

(ii) are planning obligations for the purposes of Section 106 of the 1990 Act and shall be enforceable as such by the Council and

(iii) are to the intent that the same shall bind whomsoever shall become a successor or successors in title to the Development Land and or any part thereof

(iv) are to the intent that the same shall operate as a charge on the Development Land and shall be registered in the Register of Local Land Charges by the Council PROVIDED THAT following the performance and satisfaction of all the obligations contained in this Agreement the Council shall forthwith effect the cancellation of all entries made in the Register of Local Land Charges in respect of this Agreement
RECITALS

(1) The Council is the Local Planning Authority under the 1990 Act for the purposes of this Agreement

(2) The Owner is the registered proprietor of the Development Land which is registered at the Land Registry under Title Number ????
(3) By a charge dated the         made between the Owner and the Mortgagee the Development Land  was charged by way of legal Mortgage to the Mortgagee to secure the monies including any further advances therein mentioned 
(4) The Council at a meeting of its Plans Board on         ????        2013 considered the Planning Application and decided to grant the Planning Permission for the Development subject to the completion of this Agreement

(5) The parties hereto have accordingly agreed to enter into this Agreement pursuant to the provisions of Section 106 of the 1990 Act upon the terms and conditions hereinafter appearing with the intent that it should be binding not only upon the said parties but also upon their successors in title and any persons claiming through under or in trust for them
NOW THIS DEED WITNESSETH as follows:-

1. LEGAL EFFECT

1.1. The Planning Obligations by agreement contained in the Schedules to this Agreement are made pursuant to Section 106 of the 1990 Act and Section 111 of the 1972 Act and will be enforceable as such by the Council and these Planning Obligations are intended to remain in full force and effect indefinitely
1.2. Nothing in this Deed restricts or is intended to restrict the proper exercise of any statutory power, function or discretion in relation to the Development Land at any time by the Council

1.3
Subject as hereinafter provided the Owner with the consent of the Mortgagee  hereby for itself and its successors in title to the Development Land or any part thereof agrees to enter into the Planning Obligations as provided for in the Schedules to this Agreement
1.4     The  Mortgagee to the intent that this Agreement may be enforced by the Council against the Mortgagee and those deriving title through or under it if it exercises any of its powers of entry sale foreclosure or appointing a receiver or administrative receiver pursuant to and by virtue of the Mortgage but not in any other case hereby agrees for itself and those deriving title through or under it (but not so as to render it personally liable as mortgagee for any breach of covenant which occurs after the Mortgagee has parted with its interest in the Development Land) to enter into the this Agreement

2. THE OWNER’S COVENANTS


The Owner covenants with the Council as set out in the Second, Third and Fourth Schedules to this Agreement
3. THE COUNCIL’S COVENANTS


The Council covenants with the Owner as set out in the Fifth Schedule to this Agreement

4. CONDITIONALITY

This Deed shall have effect immediately upon completion save that clause 2 is conditional upon:


(i) 
the grant of Planning Permission; and

(ii)
the Commencement of Development

5. EFFECT OF THE OWNER PARTING WITH INTEREST IN DEVELOPMENT LAND


The Owner shall not be liable for any breach of the Planning Obligations contained in this Agreement after they have parted with their interest in that part of the Development Land in respect of which such breach occurs but without prejudice to liability for any subsisting breach prior to parting with its interest
6. RIGHTS OF THIRD PARTIES


No provisions of this Agreement shall be enforceable under the Contracts (Rights of Third Party) Act 1999

7. WAIVER 

No waiver (whether expressed or implied) by the Council of any breach or default in performing or observing any of the covenants terms or conditions of this Agreement shall constitute a continuing waiver and no such waiver shall prevent the Council from enforcing any of the relevant terms or conditions or for acting upon any subsequent breach or default

8. CHANGE IN OWNERSHIP 

The Owner agrees with the Council to give the Council immediate written notice of any change in ownership of any of its interests in the Development Land occurring before all the obligations under this Agreement have been discharged such notice to give details of the transferee’s full name and registered office (if a company or usual address if not) together with the area of the Development Land or unit of occupation purchased by reference to the plan

9. INDEXATION 

Any sum referred to in the Schedules which shall include any Commuted Sums shall be increased by an amount equivalent to the increase in the Index from the date hereof until the date on which such sum is paid. This increase will not be payable  if  Development Commences within twelve months of the date of this Agreement and the relevant Contribution is paid in full prior to the expiry of the twelve month period 
10. VAT 

All consideration given in accordance with the terms of this Agreement shall be exclusive of any value added tax properly payable

11. JURISDICTION 

This Agreement is governed by and interpreted in accordance with the law of England and Wales
12. EFFECT OF INVALIDITY/ILLEGALITY OF ANY PROVISION
It is hereby agreed that if any provision in this Agreement shall be held to be invalid illegal or unenforceable the validity legality and enforceability of the remaining provisions hereof shall not in any way be deemed thereby to be affected or impaired

13. COSTS

The Owner hereby agrees to pay the Council's reasonable costs in relation to this Agreement upon completion of this Agreement.
14. NOTICES

14.1
Any notice consent or approval to be given pursuant to the terms of this Agreement by any party shall not be unreasonably withheld or delayed and the parties to this Agreement hereby agree to act reasonably in carrying out their functions obligations and covenants as described in this Agreement provided that the Council shall not be required thereby or by any provision of this Agreement to act otherwise than in accordance with its statutory frame of reference.
14.2
Any notice, demand or any other communication served by any party under this Agreement is to be delivered by hand or sent by first class post, pre-paid or recorded delivery 

14.3
Any notice, demand or any other communication served is to be sent to the addresses set out above or to such other address as one party may notify in writing to the others at any time as its address for service 
14.4
Unless the time of actual receipt is proved, a notice, demand or communication sent by the following means is to be treated as having been served:
14.4.1if delivered by hand, at the time of delivery:
14.4.2
if sent by post, on the second working day after posting; or 
14.4.3
if sent by recorded delivery, at the time delivery was signed for
14.4.4 If a notice, demand or any other communication is served after 4.00pm in a working day, or on a day that is not a working day, it is to be treated as having been served in the next working day.

15. MISCELLANEOUS

15.1
This Agreement shall cease to have effect (insofar only as it has not already been complied with) if the Planning Permission shall be quashed, revoked or otherwise withdrawn or (without the consent of the Owner) it is modified by any statutory procedure or expires prior to the Commencement of Development
15.2
The provisions of this Agreement insofar as they apply to any Dwelling shall not be binding upon any occupier or purchaser of any Dwelling SAVE THAT (i) the provisions of Schedule  shall be binding upon any occupier or purchaser of an Affordable Housing Unit.

15.3
Nothing in this Agreement shall prohibit or limit the right to develop any part of the Development Land in accordance with a planning permission (other than the Planning Permission) granted (whether or not on appeal) after the date of this Agreement

16. 
DISPUTE PROVISIONS
16.1
In the event of any dispute or difference arising between any of the parties to this Deed in respect of any matter contained in this Deed such dispute or difference shall be referred to an independent and suitable person holding appropriate professional qualifications to be appointed (in the absence of an agreement) by or on behalf of the president for the time being of the professional body chiefly relevant in England to such matters as may be in dispute and such person shall act as an expert whose decision shall be final and binding on the parties in the absence of fraud or manifest error and any costs shall be payable by the parties to the dispute in such proportion as the expert shall determine and failing such determination shall be borne by the parties in equal shares.

16.2
In the absence of agreement as to the appointment or suitability of the person to be appointed pursuant to Clause 12.1 or as to the appropriateness of the professional body then such question may be referred by either party to the president for the time being of the Law Society for him to appoint a solicitor to determine the dispute such solicitor acting as an expert and his decision shall be final and binding on all parties in the absence of fraud or manifest error and his costs shall be payable by the parties to the dispute in such proportion as he shall determine and failing such determination shall be borne by the parties in equal shares.

16.3
Any expert howsoever appointed shall be subject to the express requirement that a decision was reached and communicated to the relevant parties within the minimum practicable timescale allowing for the nature and complexity of the dispute and in any event not more than twenty-eight working days after the conclusion of any hearing that takes place or twenty-eight working days after he has received any file or written representation.

16.4
The expert shall be required to give notice to each of the said parties requiring them to submit to him within ten working days of notification of his appointment written submissions and supporting material and the other party will be entitled to make a counter written submission within a further ten working days.

16.5
The provisions of this clause shall not affect the ability of the Council to apply for and be granted any of the following: declaratory relief, injunction, specific performance, payment of any sum, damages, any other means of enforcing this Deed and consequential and interim orders and relief.

IN WITNESS of which the Council the Owner  and the Mortgagee have executed this Agreement as a deed and delivered it upon dating it the day and year first before written

THE FIRST SCHEDULE

The Development
Exact description to be inserted of the development proposed 
THE SECOND SCHEDULE
FINANCIAL  OBLIGATIONS
                    Education 
1.        To pay the Education Contribution prior to the Commencement of the Development 

           For education if the contribution exceeds £1,000,000 staged payments will be allowed as below 
1.
In the event of the Development not being implemented in Phases subject to the provisions of this Schedule, to pay the Education Contribution to the Council as follows:


2.1
25% of the Education Contribution on Commencement of Development

2.2
50% of the Education contribution on first Occupation of 25% of the total number of Dwellings to be constructed pursuant to the Planning Permission


2.3
25% of the Education Contribution on first Occupation of 50% of the total number of Dwellings to be constructed pursuant to the Planning Permission

2.
In the event of the Development not being implemented in Phases and the number of Dwellings as shown in the relevant reserved matters application for the whole of the Development Land being reduced, the Education Contribution shall be reduced to reflect the actual number of Dwellings to be constructed and shall be recalculated according to the following formula:


(number of Dwellings to be constructed)  x £ 

3.
In the event of the Development being implemented in Phases, the Education Contribution shall not be payable in full pursuant to paragraph of this Schedule and shall instead be payable for each Phase in amounts which reflect the number of Dwellings to be constructed on the relevant Phase according to the following formula:


(number of Dwellings to be constructed on the relevant Phase) x £

4.
In the event of the development being implemented in Phases, the proportion of the Education Contribution for each Phase as calculated pursuant to paragraph 3 of this Schedule shall, in respect of each Phase, be payable as follows:


5.1
25% of the proportion of the Education Contribution on Commencement of Development of the relevant Phase


5.2
50% of the proportion of the Education Contribution on first Occupation of 25% of the total number of Dwellings to be constructed on the relevant Phase


5.3
25% of the proportion of the Education Contribution on first Occupation of 50% of the total number of Dwellings to be constructed on the relevant Phase

Public Art 

To pay the Public Art Contribution to the Council upon the Commencement of the Development 

Highways 

To pay the Highways Contribution to the Council upon the Commencement of the Development 

Travel Plan 
To pay the Travel Plan Contribution to the Council upon Commencement of the Development 

Offsite Play and Recreation 

To pay the Offsite Play and Recreation Contribution to the Council upon the 

Commencement of the Development 

Monitoring                                                                                                                                    

To pay the Monitoring Contribution to the Council upon the Commencement of the Development 
OPEN SPACE AND SUDS OBLIGATIONS
1
Not to Commence Development or, in the event of the Development being implemented in Phases, not to Commence Development on any Phase until a plan showing the areas of Public Open Space and/or Incidental Open Space within the Development or within any Phase has been submitted to and approved by the Council
2.
Not to Occupy or permit to be Occupied more than to be inserted % of the Dwellings to be constructed on the Development Land or, in the event of the Development being implemented in Phases  within a Phase, until the Council has confirmed in writing that the Owner has completed, laid out and made available to the public the public areas of Public Open Space and/or Incidental Open Space and SUDS forming part of that Phase in accordance with the Public Open Space and/or Incidental Open Space Specification
3.
To offer to transfer the Public Open Space and/or Incidental Open Space within a Phase to the Council after a period of twelve months maintenance after completion of the works( but no later than twelve months after the expiry of the twelve months maintenance period ) to lay out the Public Open Space and/or Incidental Open Space or earlier by agreement 
4.  
If the Public Open Space and/or Incidental Open Space in any Phase  shall be transferred to the Council in accordance with paragraph 5 above, to pay the Open Space  and/or Incidental Open Space Commuted Sum to the Council on transfer of the Public Open Space and/or Incidental Open Space to the Council 
5.
To offer to transfer the SUDS to the Council after a period of twelve months maintenance after the completion of the SUDS or earlier by agreement 

6. 
If the SUDS shall be transferred to the Council in accordance with paragraph 6 above, to pay the SUDS Commuted Sum to the Council on transfer of the SUDS to the Council
7. 
If either the Public Open Space and/or Incidental Open Space and SUDS shall not be transferred to the Council in accordance with paragraphs 8 – 11 above the Owner shall continue to maintain the Open Space and/or Incidental Open Space and SUDS in accordance with the conditions of the Planning Permission, the  Public Open Space and/or Incidental Open Space Management Plan and the SUDS Management Plan  until it has transferred the Public Open Space and/or Incidental Open Space and/or the SUDS to  an alternative provider approved in writing by the Council and on terms approved by the Council in writing and subject to an obligation on the alternative provider to maintain the Public Open Space and/or Incidental Open Space and/or the SUDS in accordance with the Public Open Space and/or Incidental Open Space Management Plan and/or the SUDS Management Plan 
8. 
The transfer of, the Public Open Space and/or Incidental Open Space and/or the SUDS shall be for the consideration of £1 if there is to be a single transfer or alternatively £1 in respect of each transfer if the matter is to proceed by way of more than one transfer 

9. 
The Owner will pay the Councils reasonable legal costs in connection with the transfer or transfers if more than one of the Public Open Space and/or Incidental Open Space and/or the SUDS to a maximum of £1000 per transfer
10
Any  transfer of either the Public Open Space and/or Incidental Open Space or  SUDS to the Council shall contain the following provision:-


10.1
A right of access over the estate roads and footpaths constructed on the Development Land to gain access to the Public Open Space and/or Incidental Open Space and the SUDS (as appropriate)

10.2
A right for the supply of any relevant services to the Public Open Space and/or Incidental Open Space and the SUDS through any relevant services laid on the Development Land (as appropriate)
11.
The Owner shall transfer the freehold estate in the Public Open Space and/or Incidental Open Space and the SUDS as appropriate within four months of an offer to transfer referred to in paragraph …… being accepted unless otherwise agreed PROVIDED THAT the Council shall not enforce this requirement to the extent that the Owner shall have used reasonable endeavours to complete any transfer 

12.     The Council shall have discretion as to whether it wishes to take a transfer of the Public Open Space and /or the Incidental Open Space and/or the SUDS and may require any defects arising during the maintenance periods referred to in paragraphs 8 and 10 of the second schedule above to be put right before it agrees to take a transfer

NEAP/LEAP
 13.     To offer to transfer the NEAP/LEAP to the Council within 1 month of its /their completion in accordance with the relevant conditions of the Planning Permission. 

14.      Prior to completing  any transfer of the LEAP/NEAP the Owner will be required to provide to the Council  an appropriate ROSPA certificate dated within month of the transfer and the Owner will be required to remedy any defects  identified in the certificate prior to transfer  Clauses 8 and 9 will apply in respect of any transfer 

THE THIRD SCHEDULE
Affordable Housing Obligations

1.
In this Schedule the following words and expressions shall have the following meanings:-

Words and Expressions

Meanings

“Affordable Housing Units”
means together the Dwellings comprising ***insert specific categories***  which are acceptable for this Development 
“Affordable Housing Land”
the land as shown on any plan approved or deemed approved pursuant to paragraph…. of the Third Schedule for the construction of the Affordable Housing Units

“Affordable Housing Provider”
housing association registered with the Homes and Communities Agency or such other similarly registered body whose objectives include the provision of residential accommodation to persons who cannot afford to buy or rent housing in the private housing market

“Affordable Rented Housing 

Units”



housing provided owned and managed by an Affordable Housing Provider for persons in housing need (which shall include persons nominated from the Local Housing Register or Choose Your Home who cannot afford to buy or rent properties in the private housing market and let at a rent of no more than 80% of the local market rent (including service charges, where applicable)
“Intermediate Housing Units”       housing units for sale or rent provided at a cost above social rent, but below market levels for eligible households whose needs are not met by the market. Eligibility is determined with regard to local incomes and local house prices. The units can include shared equity (shared ownership and equity loans) other low cost homes for sale and intermediate rent but not affordable rented housing. For the avoidance of doubt ”low cost market housing” 

                                                    
is not considered to be intermediate housing. There should also be provision for the housing units to remain at an affordable price for future eligible households 

	"Social Rented Housing” Units"
	means subsidised housing provided, owned and managed by an Affordable Housing Provider for persons in housing need (which shall include persons nominated from the Council's Local Housing Register) who cannot afford to buy or rent properties in the private housing market and let at a rent that does not exceed Central Government Guidance;


“Shared Ownership Housing 
Units”



means subsidised housing provided under a Shared Ownership Lease (where a share of the Unit is owned by the tenant and a share is owned by the Affordable Housing Provider) for persons in housing need (which shall include persons nominated from the Local Housing Register of Choose Your Home) who cannot afford to buy or rent properties in the private housing market.and whose eligibility is determined with regard to local incomes and local house prices . The minimum equity share that shared owners may purchase in the first instance is 25% (subject to housing need and affordability criteria) and thereafter  the owners may purchase up to 90% of that unit
“Investment Strategy  

& Partnerships Officer ”
the Council’s Investment Strategy & Partnerships Officer  or the person for the time being exercising that function

“Open Market Dwellings”
any dwelling to be constructed on the Development Land (excluding the Affordable Housing Units) for sale on the open market
“Chargee”


any mortgagee or chargee of the Registered Social Landlord or the successors in title to such mortgagee or chargee or any receiver or manager (including an administrative receiver) appointed pursuant to the Law of Property Act 1925

“Chargee’s Duty”

the tasks and duties set out in paragraph 9 to this Schedule

“Choose Your Home”
a system for the allocation of affordable housing in Telford and Wrekin
“Local Housing Register”
means the local affordable housing register (which is part of ‘Choose Your Home’) or such other register or list endorsed by the Council of persons in housing need and requiring Affordable Housing accommodation  
“Local Housing Register”
means the local affordable housing register (which is part of ‘Choose Your Home’) or such other register or list endorsed by the Council of persons in housing need and requiring Affordable Housing accommodation 

Local Lettings Plan”
                     means a local lettings plan which describes the mechanism for the allocation of Affordable Housing Units to people in housing need who have a Local Connection 
                                                   Or alternatively 

	“Local Lettings Plan”
(Rural and Newport locations)
	means a plan prepared by the Affordable Housing Provider which describes the mechanism for the allocation(including approval mechanisms between the Affordable Housing Provider and the Council) of completed Affordable Housing Units to people in housing need and which shall provide that the allocation is made available to persons who are on the Council’s Local Housing Register  and, in the case of Shared Ownership Housing Units, it has been marketed for a period of not less than 6 weeks starting from the first advert on the “Choose Your Home” scheme (or equivalent its replacement)) and immediately prior to such allocation  the following criteria exist:


i. The person has been ordinarily resident or employed within insert as appropriate for a minimum period of 3 years

ii. The person has a strong local connection with insert as appropriate (for example but without limitation): 

family association (including marriage, civil partnership, common-law partnership, 

close relatives such as parent, grandparent, adult child, adult grandchild or adult sibling living in that area)

previous residence within the Borough for a period of not less than 3 years in the past 5 years

caring responsibility for a person within this category 

being in receipt of care from a person falling within this category

	Local Connection
	 In the first Instance a person who :-

1.1 immediately prior to such allocation have been ordinarily resident or employed within the Town of Newport for a minimum of three years of the last five years; or
1.2Have a strong local connection with the above

         Examples of a strong connection include (but are not exhaustive) the following:

i. Family associations in the Town of Newport including common-law partners and civil partners for the purpose of this Agreement family associations are defined as having a close relative such as a parent, grandparents adult child, grandchild, or adult sibling living in the Town of Newport who has lived there for at least three years;

ii. Any previous period of residency in the Town of Newport of not less than three years of the last five;

iii. Permanent employment in the Town of Newport;

iv. Caring for or receiving care from relatives in the Town of Newport

1.3 Where a person meeting the criteria in 1.1 or 1.2 above cannot be identified within 2 months of the Affordable Housing Units being first advertised on Choose Your Home then the following criteria shall apply:


	
	i. To a person nominated by the  Council from the Local Housing Register who fulfils the above criteria; then

ii. To a person who immediately prior to allocation has been resident within adjacent Parishes; then

iii. To a person nominated by the Council from its list of priority cases; and finally
1.4 Where a person meeting the criteria in 1.3 above cannot be identified within 1 month the dwelling may then be allocated to any person considered by the Owner to be in need of affordable accommodation with preference to that resident in the administrative area of Telford and Wrekin Council.




“Protected Tenant”

any tenant who:-





(a)
has exercised a right to acquire  





pursuant to the Housing Act 1996 or any statutory provision for the time being in force (or any equivalent contractual right) in respect of a particular Affordable Housing Unit; or




(b)
has exercised any statutory right to buy 





(or any equivalent contractual right) in respect of a particular Affordable Housing Unit
2. To provide  35% Affordable Housing Units within the Development consisting of *** insert  breakdown of required types e.g Social Rented, Shared Ownership  which are agreed pre-committee*** 
2.
(a) 
Prior to Commencement of Development or, in the event of the 
Development being implemented in Phases, Prior to 
Commencement of Development on any Phase to submit 


to the Investment Strategy  & Partnerships Officer :-



(i).
a plan showing the location, mix, size, internal floor area (in m²), design and tenure and type of Affordable Housing Units to be constructed pursuant to the Planning Permission on the Development Land or within that Phase.  


(ii)
a programme for the delivery of the Affordable Housing Units as referred to in 2(a)(i) within the Development on the Development Land or within that Phase

(b) 
Prior to Occupation of any Dwelling on any Phase to submit the Local Lettings Plan to the Investment  Strategy & Partnerships Officer r in respect of the Development Land or that Phase
3.
(a)
Not to Commence Development on any Phase until the Council has approved in writing the plan and the programme referred to in paragraph 2(a)(i)and (ii) to this Schedule in respect of the  Development Land or that Phase

(b)
Not to permit Occupation of any Dwelling on the Development Land or on any Phase until the Council has approved in writing the Local Lettings Plan in respect of the Development Land or that Phase
4.
To implement and carry out the Development in accordance with the plans, programmes and Local Lettings Plan as approved by the Council pursuant to paragraphs 3(a) and (b) to this Schedule
5.
In respect of the Development as a whole or in the event of the Development being implemented in Phases in respect of each Phase, not to Occupy any more than 50% of the Open Market Dwellings and to ensure that no more than 50% of the Open Market Dwellings shall be Occupied until 50% of the Affordable Housing Units in respect of the Development Land or in each Phase have been constructed and transferred to the Affordable Housing Provider and not to Occupy any more than 75% of the Open Market Dwellings and to ensure that no more than 75% of the Open Market Dwellings shall be Occupied until 100% of the Affordable Housing Units in respect of the Development Land or in each Phase have been constructed and transferred to the Affordable Housing Provider on terms that accord with the relevant Homes and Communities Agency standards  current at the date of construction of the Affordable Housing Units
6.
Subject to the provisions of paragraph 8 of this Schedule from the date of transfer of the Affordable Housing Units pursuant to paragraph 5 of this Schedule only to use the Affordable Housing Land for the construction of the Affordable Housing Units and to ensure that the Affordable Housing Land and the Affordable Housing Units shall be managed by an Affordable Housing Provider in accordance with its objectives or its articles of association and the approved Local Lettings Plan
7.
Subject to the provisions of paragraph 8 of this Schedule from the date that each Affordable Housing Unit is transferred pursuant to paragraph 5 of this Schedule to use each Affordable Housing Unit only for the purposes of insert as appropriate  in accordance with the plan approved by the Council pursuant to paragraph 2(a)(i) to this Schedule and not for any other purpose and to ensure that each Affordable Housing Unit shall not be used other than as an Affordable Housing Unit in accordance with the approved plan 
8.
The restrictions upon the disposal and/or Occupation of an individual Affordable Housing Unit contained in this Schedule shall not be binding on:-


(a)
any Protected Tenant or any mortgagee or chargee of the Protected Tenant or any person deriving title from the Protected Tenant or any successor in title thereto and their respective mortgagees and chargees;



OR


(b)
any Chargee provided that the Chargee shall have first complied with the Chargee’s Duty 



OR

9.
The Chargee shall prior to seeking to dispose of the Affordable Housing Unit(s) pursuant to any default under the terms of its mortgage or charge give not less than 3 months prior notice to the Council of its intention to dispose and:-


(a)
in the event that the Council responds within 2 months of the receipt of the notice indicating that arrangements for transfer of the Affordable Housing Units can be made in such a way to safeguard them as Affordable Housing then the Chargee shall co-operate with such arrangements and use its reasonable endeavours to secure such transfer


(b)
if the Council does not serve its response to the notice under paragraph 9(a) within the 2 months then the Chargee shall be entitled to dispose free of the restrictions set out in this part of this Schedule


(c)
if the Council or any other person cannot within 3 months of the date of service of its response under paragraph 9(a) secure such transfer then provided that the Chargee shall have complied with its obligations under paragraph 9(a) the Chargee shall be entitled to dispose free of the restrictions set out in this Schedule 



PROVIDED THAT at all times the rights and obligations in this paragraph shall not require the Chargee to act contrary to its duties under the charge or mortgage and that the Council must give full consideration for protecting the interests for the Chargee in respect of the monies outstanding under the charge or mortgage

THE FIFTH SCHEDULE
The Council’s Covenants
1.
The Council hereby covenants with the Owner to use all sums received from the Owner under the terms of this Agreement for the purposes specified in this Agreement for which they are to be paid or for such other purposes for the benefit of the Development as the Owner and the Council shall in writing agree.

 2.     The Council covenants with the Owner in respect of each of the Financial Contributions   to hold the monies until they are expended in an interest bearing account and (with the exception of any commuted sums) that if within (insert figure) years of the date of the payment of the relevant Contribution the said sum (or any part of it) has not been expended (and money shall be deemed to be expended if the Council has properly entered into a contract for the expenditure of the money for the purpose of which it is paid which is reasonably likely to result in the fulfilment of that purpose)  or otherwise committed by the Council for expenditure on any purpose falling within the definition of those contributions  then the Council shall return to the party which originally paid the contribution the unexpended or uncommitted monies together with interest which has accumulated on the unexpended or uncommitted monies in the interest bearing account in which the money has been held. 

3.
The Council shall provide to the Owner such evidence as the Owner shall reasonably require in order to confirm the expenditure of the sums paid by the Owner under this Agreement.

4.
At the written request of the Owner the Council shall provide written confirmation of the discharge of the obligations contained in this Agreement when satisfied that such obligations have been performed.

.

APPENDIX 1
Standard Adoption Costing Form
APPENDIX 2 

SUDS Costing Form
THE COMMON SEAL of             
)

BOROUGH OF TELFORD &
)
WREKIN was hereunto affixed  
)

in the presence of:-                      
)
	THE COMMON SEAL of
In the presence of:
	)

)

)

)
	

	
	
	Authorised signatory
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